BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

In the matter of the anendnent) NOTI CE OF ANMENDVENT
of 17.24.101, 17.24.102, )
17.24.103, 17.24.104, )
17.24.106, 17.24.115, ) (Metal M ne Recl amati on)
17.24.116, 17.24.117, )
17.24.118, 17.24.119, )
17.24.140, 17.24.146, )
17.24. 167, and 17.24.184, )
pertaining to the Metal Mne )
Recl amati on Act )

TGO Al Concerned Persons

1. On August 15, 2002, the Board of Environnental Review
published a notice of public hearing on the proposed
anmendnent, adoption and repeal of the above-stated rules at
page 2059, 2002 Montana Adm nistrative Register, issue nunber
15.

2. The Board has anended ARM 17.24.101, 17.24.103,
17.24.104, 17.24.106, 17.24.119, 17.24.146, 17.24.167 and
17.24.184 exactly as proposed. The Board has anended ARM
17.24.102, 17.24.115, 17.24.116, 17.24.117, 17.24.118 and
17.24.140 as proposed, but wth the followng changes:
(del eted matter interlined, new matter underli ned)

17.24.102 DEFI NI TI ONS (1) through (12) remain as
pr oposed.

(13) "Recl amation” means the return of |ands disturbed
by mning or mning-related activities to an approved
postm ning |and use which has stability and utility conparable
to that of the prem ning |andscape except for rock faces and
open pits which my not be feasible to reclaim to this
standard. Those rock faces and open pits nmust be reclained in
accordance with 82-4-336, MCA The term "reclamation"” does
not nean restoring the |andscape to its premning condition
Recl amati on, where appropriate, may include, but 1is not
l[imted to, neutralizing cyanide or ot her pr ocessi ng
chem cals; closure activities for ore heaps, waste rock dunps,
and tailing inpoundnents; closure activities for surface
openi ngs; grading, soiling and revegetating disturbed | ands;
renoval of buildings and other structures that have no utility
in regard to the approved post-nmine |land use; other steps
necessary to assure long-term conpliance wth Title 75,
chapters 2 and 5, MCA; and other steps necessary to protect
public health and safety at closure.

(14) through (17) remain as proposed.

17.24.115 OPERATING PERM TS: RECLANATI ON PLANS
(1) through (1)(m remain as proposed.
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(n) The plan nust provide for post mne environnmenta
monitoring prograns and contingency plans for the post
reclamation permt area. The nonitoring prograns and
contingency plans nust be related in scope and duration to the
risk to public safety, water quality and adjacent |ands they
were designed to address.

17.24.116 OPERATI NG PERM T:  APPLI CATI ON REQUI REMENTS

(1) and (2) remain as proposed.

(3) In addition to the information required by 82-4-
335(4), MCA, an application for an operating permt nmnust
descri be the foll ow ng:

(a) through (t) renmain as proposed.

(u) the protective neasures for—off-site designed to
avoid foreseeable situations of unnecessary damage to flora
and fauna in or adjacent to the area.

(4) and (5) remain as proposed.

17.24.117 OPERATING PERM T CONDI TI ONS (1) (a) (i)
through (1) (a)(iv) remain as proposed.
(v) plans or assunptions used in calculating bond

anounts that have been posted by the permttee the rpstrecent
reclamation—bondcaleulations.
(b) and (c) remain as proposed.

17.24.118 OPERATING PERM T ANNUAL REPORT (1) t hr ough
(12) remain the sane as proposed.

(13) The departnment shall, by certified mail, notify a
permttee, who fails to file an annual report and fee as
required by this rule, that the permt wll|l be suspended if

the report and fee are not filed within 30 days of receipt of

the notice—unless—a 30-day—extension—+s—granted—bythe
departrent.
(14) remains as proposed.

17.24.140 BONDI NG DETERM NATI ON OF BOND AMOUNT

(1) through (3) remain as proposed.

(4) Unless the provisions of the bond provide otherw se,
Fhe the line itens in the bond calculations are estimtes only

and are not |limts on spending of any part of the bond to
conplete any particular task subsequent to forfeiture of the
bond or settlenent in the <context of bond forfeiture

pr oceedi ngs.
(5) and (6) remain as proposed.

3. The follow ng coments were received, and appear with
t he Board's responses:

17.24.102 Definitions

COMVENT NO.  1: A nunber of commentors strongly opposed
t he proposed anendnent to the definition of "collateral bond"
set forth in ARM 17.24.102(5), indicating that the current
definitional |anguage is sufficient. The comrentors indicated
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that the proposed anmendnent mmcs the existing statutory
| anguage in 82-4-338, MCA, and does not clarify what type of
collateral bond nay be acceptable to DEQ

RESPONSE: The current definition of "collateral bond"
set forth in ARM 17.24.102(5) limts the types of instrunents
that the Departnment nay accept to cash bonds, negotiable
bonds, certificates of deposit and irrevocable letters of
credit. This limtation is not consistent with 82-4-338, MCA
which allows the Departnment to accept a "cash deposit, an
assignment of a certificate of deposit, an irrevocable letter
of credit, or other surety acceptable to the departnent” as an
alternative to a surety bond. Thus, the anendnent to ARM
17.24.102(5) nmakes the definition of "collateral bond"
consi stent with 82-4-338, MCA

Surety bonds recently have beconme difficult to obtain,
requiring operators to submt bond secured in sonme other
fashi on. The Board believes that the Departnment should have
the discretion to accept other types of bonds. The only other
type of bond that has been accepted by the Departnment to date
that is not specifically listed in 82-4-338, MCA or ARM
17.24.102(5) has been a real property bond.

COMMVENT NO. 2: The proposed anendnment to the definition
of "plan of operations" set forth in ARM 17.24.102(11) states
that it includes the reclamation plan. However, the statutory
references treat the reclamation plan separately fromthe plan
of operations.

RESPONSE: This comment is directed at a provision
currently contained in ARM 17.24.102(11). The current
| anguage defines "plan of operation” to include the

recl amati on plan. The proposed rule anmendnent provides that a
plan of operation also includes operating, nonitoring and
conti ngency plans. The change suggested by the conmentor is
out side the scope of this rul emaki ng proceedi ng.

COVMENT NO 3: Defining reclamation in ARM 17.24.102(13)
to include "renoval of buildings and other structures"” may be
interpreted in such a manner that the release of reclamation
bond i s del ayed.

RESPONSE: Whet her or not the renoval of buildings and
other facilities is a required conponent of reclamation is
dependent on the approved post-mne |and use. The post-m ne
land use is determned during the permt application process
and may be subsequently changed by anendnent. Rel ease of the
recl amati on bond nmay be delayed if an operator fails to renove
buildings, or other facilities associated with its mning
operation, that are not consistent with the approved post-m ne
| and use. For exanple, the failure to renove a ml | building,
where the approved post-mine land use is wildlife habitat, may
result in a delay of bond release, while failure to renove a
mll building, that has subsequent wuse to store farm
equi pnent, would not result in a delay of bond release if the
approved post-mne | and use was cropl and.
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The Board has added additional |anguage that ties
reclamation of buildings and other structures wth the
approved post-mne |and use. The nexus between buil ding and
ot her structure renoval and the approved post-mne |and use is
further addr essed in the Board's anmendnent to ARM
17.24.115(1)(m. See Response to Comment No. 6.

17.24.115 (Operating Pernts: Recl amati on Pl ans

COMVENT NO 4: Striking the introductory phrase "to the
extent reasonable and practicable” |eaves ARM 17.24.115(1)(c)
wi thout any recognition of this inportant statutory nandate.
Because the proposed anmendnent elimnates the inplication that
only two vegetative efforts are required, this deletion of the
introductory phrase is not necessary to inplenent the
reclamation requirenent that a self-generating vegetative
cover be established.

RESPONSE: Section 82-4-336(8), MCA, requires a
reclamation plan to provide for the establishnment of
vegetative cover if appropriate for the approved post-m ne
| and use. This statutory mandate is carried forward in the
amendnent to ARM 17.24.115(1)(c), by requiring a reclanation
pl an to address establishnment of vegetative cover commensurate
with the post-mne |and use. Adding the phrase "to the extent
reasonable and practicable” would weaken and possibly
contravene the requirenent that an operator establish
revegetation, if any, sufficient to achieve the post-m ne |and
use.

COVMENT NO.  5: Section 82-4-336, MCA states that a
reclamation plan should require vegetative cover "if
appropriate to the future use of the land as specified in the
reclamation plan." The statenment of reasonable necessity, set
forth in the Notice of Public Hearing on Proposed Amendnent in
regard to the proposed anendnent to ARM 17.24.115(1)(c), fails
to expressly acknow edge that vegetative cover is required "if
appropri ate".

RESPONSE: In the statenent of reasonable necessity, the
Board indicated that the anendnent to ARM 17.24.115(1)(c)
clarified that a reclamation plan nust require the
"establishment of vegetative cover and permanent |andscaping

pursuant to 82-4-336(8) . . . . " By referring to 82-4-336(8),
MCA, the Board intended to incorporate the statutory
requirenment that vegetative —cover be addressed in a
reclamation plan only if revegetation is appropriate for the
approved post-mne |land use. The Board agrees wth the
commentor's overriding concern that revegetation, including
whether a site is to be revegetated at all, is dependent upon
t he approved post-mne | and use.

COMMVENT ~ NO. 6: The proposed anendnent to ARM
17.24.115(1)(m, regarding the reclamtion of buildings and
other structures, should clearly state that, |ike other

reclamation activities, building renoval should be required as
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appropriate to post-mne use. As proposed, the regulation is
anbi guous.

RESPONSE: The first sentence of ARM 17.24.115(1)(m
states that "all facilities . . . mnust be reclainmed for the
aproved post-mne land use" and the second sentence states
that a reclamation plan nust require the "renoval of buildings
and other structures . . . consistent with the post-m ne |and
use." Additionally, in response to Coment No. 3, the Board
has added |anguage in its anendnent of ARM 17.24.102(13),
tying the reclamation of buildings and other structures wth
the approved post-mne |and use. The Board believes that
these provisions clearly state that the renoval of buildings
and other structures during reclamation is dependent upon the
approved post-m ne | and use.

COMMVENT ~ NO. 7 The proposed anendnent to ARM
17.24.115(1)(n) includes post-mne environnmental nonitoring
and contingency plans as part of the reclamation plan. The

statenent of reasonable necessity set forth in the Notice of
Public Hearing on Proposed Anendnent states that ARM
17.24.115(1)(n) is being added to inplement 82-4-336(10), MCA

However, the reference statute is a general provision that
does not authorize a regulation that is open-ended and not
confined as to scope or duration.

RESPONSE: Section 82-4-336(10), MCA, requires
"sufficient measures to ensure public safety and to prevent
the pollution of air or water and the degradation of adjacent
| ands. " The scope and duration of the post-mne nonitoring
and contingency plans nust coincide wth the scope and
duration of the risk to public safety, water quality, and
adj acent | ands.

The Board agrees that the provision should be qualified
and has added additional |anguage tying the scope and duration
of the nonitoring and contingency plans to the risk to public
safety, water quality, and adjacent lands that the plans are
desi gned to address.

COMMVENT NO.  8: There appears to be a definitional
problem with the proposed anmendnent to ARM 17.24.115(1)(n)
regarding nonitoring and contingency plans. First, the
definition of operating plan states that it neans "the
reclamation plan . . . plus the approved operating, nonitoring
and contingency plans required in an application for an
operating permt." This anmendnent to (n) adds nonitoring and
contingency plans to the reclamation plan, which by definition
is part of the operating plan. Are the nonitoring and

contingency plans required in the application the same or
different than those required in the reclamation plan?
RESPONSE: An application consists of operating and
reclamation plans as required by 82-4-335 and 82-4-336, MCA
Monitoring and contingency plans may be appropriate during
operations and/or during and follow ng reclamation and, thus,
may be included in both the operating plan and the reclamation
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plan. The appropriateness of nonitoring and contingency plans
is site specific and determ ned during the permtting process.

COMMVENT NO. 9: W do not necessarily oppose the addition
of ARM 17.24.115(1)(n) but are curious for what type of
contingency DEQ expects the operator to plan. Thi s | anguage
coul d nmean anyt hing and shoul d probably be nore specific.

RESPONSE: The contingency, if any, would be operation
specific and would be identified during the application review
process. For exanple, a mne handling process water through a
pi pe systemmay be required to develop a spill contingency.

17.24.116 Operating Pernmit: Application Requirenents

COMVENT  NO. 10: The proposed anendnment to ARM
17.24.116(3)(u) requiring protective neasures for off-site
flora and fauna should have sone relationship to the mne
itself.

RESPONSE: The Board has nodified the amendnent to ARM
17.24.116(3)(u) to require protective neasures for only the
off-site flora and fauna that may foreseeably be damaged by
t he operati on.

COMVENT  NO. 11: The proposed anendnment to ARM
17.24.117(1)(a)(i) is wunnecessary in light of the proposed
amendnent to the definition of "plan of operations"” set forth

in ARM 17.24.102(11). The latter rule provision already
includes a reference to the approved operating, reclamation,
nonitoring, and contingency plans. Thus, the proposed

amendnment to ARM 17.24.117(1)(a)(i) is superfluous and
r edundant .

RESPONSE: This section is intended to be conprehensive
in informng a permttee of the conditions acconpanying the
i ssuance of the permt.

17.24.117 OQperating Pernit Conditions

COMMVENT NO. 12: Recl amati on bond cal cul ations may be

entirely unilateral, involving only the agency. This proposed
rule would allow the Departnent to unilaterally amend the
permt with no participation by the permttee. This rule

accordingly conflicts with 82-4-337(3), MCA which provides
for anmendnent of the permt by the Departnent in only three
situations after tinmely notice and opportunity for hearing.

RESPONSE: The comrentor correctly states that the
provisions of a permt are properly anended only under the
provisions of 82-4-337(3), MCA The amendnent to ARM

17.24.117 is not nmeant to circunvent that statutory provision.
Rat her, the purpose of the anmendnent is to make a condition of
the permt plans or assunptions used by the Departnent in
calculating a bond to which the permttee has agreed. The
Board has nodified the amendnent to ARM 17.24.117 to nake a
condition of the permt only the plans and assunptions used in
cal culating a bond that has been submitted by the permttee.
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17.24.118 Operating Pernmit Annual Report

COVMENT NO. 13: Conpani es should not be allowed extra

time to file the annual report. Annual reports provide
val uabl e information to the public and they should be filed in
a tinmely manner. There is no statutory authority for any

addi ti onal extension.

RESPONSE: The Board agrees with the coment and has
deleted the proposed extension that would have given an
operator thirty additional days to file its annual report.

17.24. 140 Bondi ng: Determ nation of Bond Anpunt

COMMVENT NO.  14: The wunavoidable inplication of the
proposed amendnent to ARM 17.24.140(4), is that there can and
will be no release of bond upon conpletion of discrete aspects
of recl amati on. This proposed anendnent creates an
uncertainty wth respect to increnmental bond release
associated with conpleted reclamati on.

RESPONSE: ARM 17.24.140(4) addresses spending of the
bond by the Departnment, following bond forfeiture, and does
not address the issue of bond release when reclamation or
di screte portions of reclamation have been conpleted. The
Board has added |anguage to the anendnent to clarify that its
provisions are only applicable subsequent to a bond
forfeiture.

COVMENT NO. 15: To the extent that ARM 17.24.140(4)
purports to apply to existing bonds, it my violate the
constitutional prohi bition of statutes i mpai ring t he
obl i gati ons of existing contracts.

RESPONSE: I n determ ning whether a state |aw constitutes
an unconstitutional inpairnent of a contract, the Mntana
Suprene Court applies a three-tiered analysis. The threshold
inquiry is whether the state |law operates as a substantial
impai rment of the contractual relationship, focusing on the

reasonabl e expectations of the parties under the contract. |If
the answer to the threshold inquiry is no, no further inquiry
IS required. If the state law constitutes a substanti al
inmpairment, two criteria nust be satisfied in order for the
state law to be upheld. The State, in justification, nust
have a significant and legitimte public purpose behind the
state |aw. Once a legitimate public purpose has been

identified, the adjustnent of the rights of the contracting
parties nust be based upon reasonable conditions and be of a
character appropriate to the public purpose behind the state
I aw.

To satisfy bonding requirenents, an operator nust submt
to the Departnent a bonding instrunent in an anount determ ned
by the Departnent to cover the cost of reclamation. Bondi ng
instruments (whether a cash bond, surety bond, certificate of
deposit assignnent or letter of credit) contractually obligate
the operator, or bonding entity on behalf of the operator, to
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pay a sum not to exceed the bond anobunt determ ned by the
Department in the event that the conditions for bond
forfeiture are net. Unless provisions have been negotiated to
the contrary and as a general rule, bonding instrunments do not
reference or incorporate the line-item estimates used in the
bond cal cul ati on. Thus, the operator or the bonding entity
does not have a contractual expectation that a line-item
estimate in the bond calculation for a particular reclamation
activity will serve as a limt on the anmount of bond proceeds
that the Departnent nmay spend on that reclamation activity.
Thus, the proposed anmendnent is not a substantial inpairnent
of the contractual relationship and does not violate the
constitutional prohibition on the inpairnment of contracts.

The anmendnment to ARM 17.24.140(4) has been nodified to
take into consideration the exception to the general rule by
adding the phrase "unless the provisions of the bond
ot herw se. "

17.24. 146 Bondi nq: Letters of Credit

COMVENT NO.  16: This |anguage nmay be anbiguous for a
surety and nmay deny an operator the ability to retain a letter
of credit. The word "provision®™ <could be changed to
"provisions" to better clarify that the nonconpliance
resulting in forfeiture woul d be severe.

RESPONSE: The proposed amendnent allows a letter of
credit to be payable to the Departnent only under those
circunstances that the Metal M ne Reclamation Act provides for
forfeiture of the bond. These circunstances are set forth in
82-4-338(8)(a), 82-4-241(4), and 82-4-362(2), MCA. Thus, the
proposed anendnent addresses the commentor’s concern that the
forfeiture be allowed only when a "nonconpliance"” is severe by
allowing collection on the letter of credit only under those
ci rcunstances that the Montana Legislature has deened
sufficiently severe so as to enact a statutory basis for bond
revocati on. The Departnent proposed inclusion of this
provision in tw letters of credit that were recently executed
and did not receive any opposition fromthe issuing bank.

HB521 Revi ew

COVMENT NO. 17: A House Bill 521 (HB521) review is not
required for rules inplemented under the Metal M ne
Recl amati on Act. A HB521 review is required, however, for
rules inplemented under Title 75, chapters 2 and 5 (Ar
Quality Act and Water Quality Act, respectively). Because ARM
17.24.102(13), 17.24.104, 17.24.106, 17.24.115 and 17.24.140
require conpliance with Title 75, chapters 2 and 5, a HB521
reviewis required for these rule amendnents.

RESPONSE: HB521 was enacted by the 1995 Legislature.
See Chapter 471, Laws of 1995. A HB521 review requires the
Departnment to nake certain witten findings if a proposed rule
contains any standards or requirenents that exceed the
standards or requirenents inposed by conparable federal |aw.
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As acknow edged by the comrentor, HB521 is not applicable to
the Metal M ne Reclanmation Act. Wil e these rule anendnments
require conpliance with Air and Water Quality Act standards
and requirenents, the Air and Water Quality Act standards and
requi renents have already undergone a HB521 review when they
were inplemented. Therefore, no HB521 analysis is necessary.
Furthernore, operators are bound to conply with the Ar and
Water Quality Acts.

BOARD OF ENVI RONMENTAL REVI EW

By:

JOSEPH W RUSSELL, M P. H.
Chai r man

Revi ewed by:

JOHN F. NORTH, Rul e Revi ewer
Certified to the Secretary of State, , 2002.
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